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Medicare Advantage
• Increasing Share of Medicare beneficiaries

• April 2023 Final Rule

• Failure to Pay 340B Claims

Topics



Medicare Advantage Trends

Over half of Medicare beneficiaries 
are in Advantage plans.

Representing 31 million lives …

… and growing!







The most cited reasons for cancelling MA plans:

1. Prior authorization denial rates

2. Slow payments from insurers

3. MA carriers are facing allegations of risk adjustment 
upcoding to increase Hierarchical Condition Categories 
that could put providers at risk and carriers are also 
being probed by lawmakers over their high billing 
denials.





MA Plans Profits Allegedly Drop

MA plans perceive that they are experiencing negative financial results.

This increases the odds that MA plans make dubious claim denial 
decisions and downcode visits.



Denials and Utilization 
Management Issues



2022 OIG Report: the Denials Problem



2022 OIG Report: the Recommendation



CMS Responds: Final Rule Published in 
Federal Register April 12, 2023



Medicare Advantage (MA) 
Utilization Management
CMS’s April 2023 Final Rule reaffirms long-standing policy that MA plans must follow 
Original Medicare coverage and adds provider and beneficiary protections against plan 
Utilization Management (UM) policies.

The Final Rule:
• Confirms MA plans must follow Section 412.3 standards for inpatient coverage and

establishes stricter prior authorization requirements
• Imposes more rigor and transparency regarding the establishment of coverage criteria
• Requires more uniform and centralized MA plan oversight of UM programs

The Final Rule codifies existing policy that MA plans cannot provide lower 
coverage than Medicare and adds new requirements to ensure compliance. 
The new regulations will be effective on June 5, 2023, and apply to coverage 
beginning January 1, 2024.



MA Medical Necessity Coverage Criteria

Per CMS, its longstanding policy is that MA plans must make medical necessity 
determinations based on coverage criteria that are no more restrictive than 
coverage under traditional Medicare Parts A and B. This policy is based on the 
statutory requirement that MA plans cover items and services for which benefits are 
available under traditional Medicare.

CMS is amending the MA regulations to clarify that when an item or service has “fully established 
coverage criteria” under a National Coverage Determination (NCD), Local Coverage 
Determination (LCD), or traditional Medicare laws, an MA plan cannot impose any additional or 
different coverage criteria, processes or steps based on internal, proprietary, or external coverage 
criteria not contained in the traditional Medicare coverage requirements.



MA Medical Necessity Coverage Criteria

• Additional, unspecified criteria are needed to interpret or supplement general 
provisions in order to determine medical necessity consistently,

• NCDs or LCDs include flexibility that explicitly allows for coverage in 
circumstances beyond the specific indications that are listed in an NCD or LCD; 
or

• There is an absence of any applicable Medicare statutes, regulations, NCDs, 
or LCDs.

Coverage criteria only are considered not “fully established” when:

A MA plan may not develop or rely on internal coverage criteria to make medical 
necessity decisions unless one of those three circumstances is present.



MA Application of the Two-Midnight Rule

The Two-Midnight Rule and Inpatient Only List applies to MA
CMS confirmed that MA plans are required to follow the:

• Two-Midnight Rule (when the admitting physician expects the patient to require hospital care that 
crosses two midnights)

• Two-Midnight Case-by-Case Exception (when the admitting physician does not expect the patient to 
require care that crosses two midnights but determines, based on complex medical factors 
documented in the medical record, that inpatient care is nonetheless necessary.)

• Inpatient-Only List

MA plans are not required to follow the Two-Midnight Presumption, which is a separate CMS medical 
review instruction requiring traditional Medicare contractors to presume that hospital stays spanning two or 
more midnights after the beneficiary is formally admitted as an inpatient are reasonable and necessary for 
Part A payment.



Educate doctors to document their expectations when admitting.

Build check boxes and free text fields that quote from the language in 42 CFR 
412.3(d).

Don’t paraphrase the regulation, it’s good as written.
• “(d) (1) Except as specified in paragraphs (d)(2) and (3) of this section, an inpatient admission is generally 

appropriate for payment under Medicare Part A when the admitting physician expects the patient to require 
hospital care that crosses two midnights.”

• “(i) The expectation of the physician should be based on such complex medical factors as patient history 
and comorbidities, the severity of signs and symptoms, current medical needs, and the risk of an adverse 
event. The factors that lead to a particular clinical expectation must be documented in the medical record in 
order to be granted consideration.”

Physician Documentation to Reduce Disputes, 
Avoid Improper Denials, and Improve Outcomes



MA Medical Necessity Coverage Criteria

Any MA Plan internal coverage criteria must be based on current evidence in widely used 
treatment guidelines or clinical literature made available to CMS, enrollees, and providers.

• Is publicly accessible.
• Includes an identification of the general provisions 

that are being supplemented or interpreted.
• Includes how the additional criteria provide clinical 

benefits that are highly likely to outweigh clinical 
harms, including from delayed or decreased access 
to items or services.

A MA plan 
relying on 

internal criteria 
must provide an 
explanation that 

the coverage 
criteria:



Prior Authorization



MA Prior Authorization

The Final Rule Includes New Prior Authorization (PA) Requirements

1. Purpose of PA Policies— MA coordinated care plans may only use PA policies 
to confirm the presence of diagnoses and/or ensure medical necessity

2. Duration of PAApproval — MA coordinated care plan PA approvals must be 
valid for as long as medically necessary — CMS said this change was in 
response to evidence that MA plans often require repetitive approvals for 
needed services.

3. 90 Day Continuity of Care Time Period for New Enrollees— CMS is 
establishing a 90-day continuity of care time period.



New CMS Guidance



New CMS Guidance

An algorithm or software tool can be used to assist MA plans in making coverage 
determinations, but it is the responsibility of the MA organization to ensure that the 
algorithm or artificial intelligence complies with all applicable rules for how coverage 
determinations by MA organizations are made. For example, compliance is required with 
all of the rules at § 422.101(c) for making a determination of medical necessity, including 
that the MA organization base the decision on the individual patient’s circumstances, so an 
algorithm that determines coverage based on a larger data set instead of the individual 
patient's medical history, the physician’s recommendations, or clinical notes would not be 
compliant with § 422.101(c).



New CMS Guidance
7. Question: Can an MA organization deny admission of a patient to a post-acute 

care facility from an acute care hospital if it’s ordered by their physician and 
the patient meets the coverage criteria for admission into that facility?

Answer: No, if a patient is being discharged from an acute care hospital to a post-
acute care facility that would be covered under Traditional Medicare and the 
patient’s attending physician orders post-acute care in the specific type of facility 
(i.e., Skilled Nursing Facility (SNF), Long Term Care Hospital (LTCH)) and the 
patient meets all applicable Medicare coverage criteria for admission into that 
facility type, the MA organization cannot deny admission to that post-acute 
setting and/or redirect the care to a different setting.



340B Underpayments



Medicare Payments for Outpatient Drugs

Average Sales Price (ASP) Option
Two options for Medicare reimbursement rates for outpatient drugs:
• ASP Option
• Acquisition Cost Option

Historically, CMS selected ASP Option and set rate as ASP + 6% for all providers.

Effective January 1, 2018, CMS changed rate to ASP - 22.5% for 340B providers 
only.

HFMA GRECCouncil Presentation



AHA and 340B 
providers challenge 
CMS rate in federal 

litigation

The AHA v. Becerra Decision

In June 2022, 
Supreme Court rules 
ASP - 22.5% unlawful 

and contrary to 
statute

On September 28,
2022, DC District 

Court vacates 
unlawful rate and 
reimbursement 

reverts to ASP + 6%

Issue of historical 
underpayments 

remanded to CMS

HFMA GRECCouncil Presentation



340B Final Rule Published November 8, 2023

Remedy for Unlawful 340B Cuts

One-time, lump sum payments 
totaling $9 billion to repay 340B 
covered entities.

Estimates 1,686 340B hospitals 
affected by unlawful cuts.

Did not provide instructions to 
Medicare Advantage plans.



MA Plans Followed CMS’s Discounts

Like CMS, MA Plans Underpaid 
340B Drugs

From January 1, 2018 to September 27, 2022, MA 
plans paid for 340B drugs using a methodology that 
was based on ASP - 22.5%.

Rate determined to be unlawful in AHA v. Becerra.

In most instances, MA plans started paying corrected 
rate of ASP + 6% as of September 27, 2022 but 
refused to remedy historical underpayments.



In Most Cases, MA Plan’s Failure to Address 
340B Underpayments is a Breach of Contract

Strength of Claim is Dependent on Contract Terms

Medicare rates are typically the basis 
for MA contract rates.

CMS’s language in Final Rule was 
clear that the lump sum payments are 
an adjustment to the Medicare rate.


